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in full or until the loan has been in re-
payment through the end of the income 
contingent repayment period. 

(2) The regulations in effect at the 
time a borrower enters repayment and 
selects the income contingent repay-
ment plan or changes into the income 
contingent repayment plan from an-
other plan govern the method for de-
termining the borrower’s monthly re-
payment amount for all of the bor-
rower’s Direct Loans, unless— 

(i) The Secretary amends the regula-
tions relating to a borrower’s monthly 
repayment amount under the income 
contingent repayment plan; and 

(ii) The borrower submits a written 
request that the amended regulations 
apply to the repayment of the bor-
rower’s Direct Loans. 

(3) Provisions governing the income 
contingent repayment plan are set out 
in § 685.209. 

(g) Alternative repayment. (1) The Sec-
retary may provide an alternative re-
payment plan for a borrower who dem-
onstrates to the Secretary’s satisfac-
tion that the terms and conditions of 
the repayment plans specified in para-
graphs (b) through (f) of this section 
are not adequate to accommodate the 
borrower’s exceptional circumstances. 

(2) The Secretary may require a bor-
rower to provide evidence of the bor-
rower’s exceptional circumstances be-
fore permitting the borrower to repay a 
loan under an alternative repayment 
plan. 

(3) If the Secretary agrees to permit 
a borrower to repay a loan under an al-
ternative repayment plan, the Sec-
retary notifies the borrower in writing 
of the terms of the plan. After the bor-
rower receives notification of the 
terms of the plan, the borrower may 
accept the plan or choose another re-
payment plan. 

(4) A borrower shall repay a loan 
under an alternative repayment plan 
within 30 years of the date the loan en-
tered repayment, not including periods 
of deferment and forbearance. 

(5) If the amount of a borrower’s 
monthly payment under an alternative 
repayment plan is less than the ac-
crued interest on the loan, the unpaid 
interest is capitalized until the out-
standing principal amount is 10 percent 
greater than the original principal 

amount. After the outstanding prin-
cipal amount is 10 percent greater than 
the original principal amount, interest 
continues to accrue but is not capital-
ized. For purposes of this paragraph, 
the original principal amount is the 
amount owed by the borrower when the 
borrower enters repayment. 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 59 
FR 66134, Dec. 22, 1994; 61 FR 31359, June 19, 
1996; 62 FR 25515, May 9, 1997; 66 FR 34765, 
June 29, 2001] 

§ 685.209 Income contingent repay-
ment plan. 

(a) Repayment amount calculation. (1) 
The amount the borrower would repay 
is based upon the borrower’s Direct 
Loan debt when the borrower’s first 
loan enters repayment, and this basis 
for calculation does not change unless 
the borrower obtains another Direct 
Loan or the borrower and the bor-
rower’s spouse obtain approval to 
repay their loans jointly under para-
graph (b)(2) of this section. If the bor-
rower obtains another Direct Loan, the 
amount the borrower would repay is 
based on the combined amounts of the 
loans when the last loan enters repay-
ment. If the borrower and the bor-
rower’s spouse repay the loans jointly, 
the amount the borrowers would repay 
is based on both borrowers’ Direct 
Loan debts at the time they enter joint 
repayment. 

(2) The annual amount payable under 
the income contingent repayment plan 
by a borrower is the lesser of— 

(i) The amount the borrower would 
repay annually over 12 years using 
standard amortization multiplied by an 
income percentage factor that cor-
responds to the borrower’s adjusted 
gross income (AGI) as shown in the in-
come percentage factor table in a no-
tice published annually by the Sec-
retary in the FEDERAL REGISTER; or 

(ii) 20 percent of discretionary in-
come. 

(3) For purposes of this section, dis-
cretionary income is defined as a bor-
rower’s AGI minus the amount of the 
‘‘HHS Poverty Guidelines for all States 
(except Alaska and Hawaii) and the 
District of Columbia’’ as published by 
the United States Department of 
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1 The HHS Poverty Guidelines are available 
from the Office of the Assistant Secretary 
for Planning and Evaluation, Department of 
Health and Human Services (HHS), Room 
438F, Humphrey Building, 200 Independence 
Avenue, S.W., Washington, D.C. 20201 

Health and Human Services on an an-
nual basis. 1 For residents of Alaska 
and Hawaii, discretionary income is de-
fined as a borrower’s AGI minus the 
amounts in the ‘‘HHS Poverty Guide-
lines for Alaska’’ and the ‘‘HHS Pov-
erty Guidelines for Hawaii’’ respec-
tively. If a borrower provides docu-
mentation acceptable to the Secretary 
that the borrower has more than one 
person in the borrower’s family, the 
Secretary applies the HHS Poverty 
Guidelines for the borrower’s family 
size. 

(4) For exact incomes not shown in 
the income percentage factor table in 
the annual notice published by the Sec-
retary, an income percentage factor is 
calculated, based upon the intervals be-
tween the incomes and income percent-
age factors shown on the table. 

(5) Each year, the Secretary recal-
culates the borrower’s annual payment 
amount based on changes in the bor-
rower’s AGI, the variable interest rate, 
the income percentage factors in the 
table in the annual notice published by 
the Secretary, and updated HHS Pov-
erty Guidelines (if applicable). 

(6) If a borrower’s monthly payment 
is calculated to be greater than $0 but 
less than or equal to $5.00, the amount 
payable by the borrower shall be $5.00. 

(7) For purposes of the annual recal-
culation described in paragraph (a)(5) 
of this section, after periods in which a 
borrower makes payments that are less 
than interest accrued on the loan, the 
payment amount is recalculated based 
upon unpaid accrued interest and the 
highest outstanding principal loan 
amount (including amount capitalized) 
calculated for that borrower while pay-
ing under the income contingent repay-
ment plan. 

(8) For each calendar year after cal-
endar year 1996, the Secretary pub-
lishes in the FEDERAL REGISTER a re-
vised income percentage factor table 
reflecting changes based on inflation. 
This revised table is developed by 
changing each of the dollar amounts 
contained in the table by a percentage 

equal to the estimated percentage 
changes in the Consumer Price Index 
(as determined by the Secretary) be-
tween December 1995 and the December 
next preceding the beginning of such 
calendar year. 

(9) Examples of the calculation of 
monthly repayment amounts and ta-
bles that show monthly repayment 
amounts for borrowers at various in-
come and debt levels are included in 
the annual notice published by the Sec-
retary. 

(b) Treatment of married borrowers. (1) 
A married borrower who wishes to 
repay under the income contingent re-
payment plan and who has filed an in-
come tax return separately from his or 
her spouse must provide his or her 
spouse’s written consent to the disclo-
sure of certain tax return information 
under paragraph (c)(5) of this section 
(unless the borrower is separated from 
his or her spouse). The AGI for both 
spouses is used to calculate the month-
ly repayment amount. 

(2) Married borrowers may repay 
their loans jointly. The outstanding 
balances on the loans of each borrower 
are added together to determine the 
borrowers’ payback rate under (a)(1) of 
this section. 

(3) The amount of the payment ap-
plied to each borrower’s debt is the 
proportion of the payments that equals 
the same proportion as that borrower’s 
debt to the total outstanding balance, 
except that the payment is credited to-
ward outstanding interest on any loan 
before any payment is credited toward 
principal. 

(c) Other features of the income contin-
gent repayment plan. (1) Alternative doc-
umentation of income. If a borrower’s 
AGI is not available or if, in the Sec-
retary’s opinion, the borrower’s re-
ported AGI does not reasonably reflect 
the borrower’s current income, the 
Secretary may use other documenta-
tion of income provided by the bor-
rower to calculate the borrower’s 
monthly repayment amount. 

(2) First and second year borrowers. 
The Secretary requires alternative doc-
umentation of income from borrowers 
in their first and second years of repay-
ment, when in the Secretary’s opinion, 
the borrower’s reported AGI does not 
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reasonably reflect the borrower’s cur-
rent income. 

(3) Adjustments to repayment obliga-
tions. The Secretary may determine 
that special circumstances, such as a 
loss of employment by the borrower or 
the borrower’s spouse, warrant an ad-
justment to the borrower’s repayment 
obligations. 

(4) Repayment period. (i) The max-
imum repayment period under the in-
come contingent repayment plan is 25 
years. 

(ii) The repayment period includes 
periods in which the borrower makes 
payments under the standard repay-
ment plan and under extended repay-
ment plans in which payments are 
based on a repayment period that is up 
to 12 years. The repayment period does 
not include periods in which the bor-
rower makes payments under the grad-
uated and alternative repayment plans 
or periods of authorized deferment or 
forbearance. The repayment period 
also does not include periods in which 
the borrower makes payments under an 
extended repayment plan in which pay-
ments are based on a repayment period 
that is longer than 12 years. 

(iii) If a borrower repays more than 
one loan under the income contingent 
repayment plan, a separate repayment 
period for each loan begins when that 
loan enters repayment. 

(iv) If a borrower has not repaid a 
loan in full at the end of the 25-year re-
payment period under the income con-
tingent repayment plan, the Secretary 
cancels the unpaid portion of the loan. 

(v) At the beginning of the repay-
ment period under the income contin-
gent repayment plan, a borrower shall 
make monthly payments of the 
amount of interest that accrues on the 
borrower’s Direct Loans until the Sec-
retary calculates the borrower’s 
monthly repayment amount on the 
basis of the borrower’s income. 

(5) Limitation on capitalization of inter-
est. If the amount of a borrower’s 
monthly payment is less than the ac-
crued interest, the unpaid interest is 
capitalized until the outstanding prin-
cipal amount is ten percent greater 
than the original principal amount. 
After the outstanding principal 
amount is ten percent greater than the 
original amount, interest continues to 

accrue but is not capitalized. For pur-
poses of this paragraph, the original 
amount is the amount owed by the bor-
rower when the borrower enters repay-
ment. 

(6) Notification of terms and conditions. 
When a borrower elects or is required 
by the Secretary to repay a loan under 
the income contingent repayment plan, 
the Secretary notifies the borrower of 
the terms and conditions of the plan, 
including— 

(i) That the Internal Revenue Service 
will disclose certain tax return infor-
mation to the Secretary or the Sec-
retary’s agents; and 

(ii) That if the borrower believes that 
special circumstances warrant an ad-
justment to the borrower’s repayment 
obligations, as described in 
§ 685.209(c)(3), the borrower may con-
tact the Secretary and obtain the Sec-
retary’s determination as to whether 
an adjustment is appropriate. 

(7) Consent to disclosure of tax return 
information. (i) A borrower shall pro-
vide written consent to the disclosure 
of certain tax return information by 
the Internal Revenue Service (IRS) to 
agents of the Secretary for purposes of 
calculating a monthly repayment 
amount and servicing and collecting a 
loan under the income contingent re-
payment plan. The borrower shall pro-
vide consent by signing a consent form, 
developed consistent with 26 CFR 
301.6103(c)-1 and provided to the bor-
rower by the Secretary, and shall re-
turn the signed form to the Secretary. 

(ii) The borrower shall consent to dis-
closure of the borrower’s taxpayer 
identity information as defined in 26 
U.S.C. 6103(b)(6), tax filing status, and 
AGI. 

(iii) The borrower shall provide con-
sent for a period of five years from the 
date the borrower signs the consent 
form. The Secretary provides the bor-
rower a new consent form before that 
period expires. The IRS does not dis-
close tax return information after the 
IRS has processed a borrower’s with-
drawal of consent. 

(iv) The Secretary designates the 
standard repayment plan for a bor-
rower who selects the income contin-
gent repayment plan but— 

(A) Fails to provide the required 
written consent; 
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(B) Fails to renew written consent 
upon the expiration of the five-year pe-
riod for consent; or 

(C) Withdraws consent and does not 
select another repayment plan. 

(v) If a borrower defaults and the 
Secretary designates the income con-
tingent repayment plan for the bor-
rower but the borrower fails to provide 
the required written consent, the Sec-
retary mails a notice to the borrower 
establishing a repayment schedule for 
the borrower. 

(Approved by the Office of Management and 
Budget under control number 1845–0021) 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 66134, Dec. 22, 1994, as amended at 60 
FR 33345, June 28, 1995; 60 FR 61823, Dec. 1, 
1995; 61 FR 24447, May 15, 1996; 61 FR 31359, 
June 19, 1996; 64 FR 29183, May 28, 1999; 64 FR 
58972, Nov. 1, 1999] 

§ 685.210 Choice of repayment plan. 
(a) Initial selection of a repayment 

plan. (1) Before a Direct Loan enters 
into repayment, the Secretary provides 
the borrower a description of the avail-
able repayment plans and requests the 
borrower to select one. A borrower may 
select a repayment plan before the loan 
enters repayment by notifying the Sec-
retary of the borrower’s selection in 
writing. 

(2) If a borrower does not select a re-
payment plan, the Secretary des-
ignates the standard repayment plan 
described in § 685.208(b) for the bor-
rower. 

(b) Changing repayment plans. (1) A 
borrower may change repayment plans 
at any time after the loan has entered 
repayment by notifying the Secretary. 
However, a borrower who is repaying a 
defaulted loan under the income con-
tingent repayment plan under 
§ 685.211(d)(3)(ii) may not change to an-
other repayment plan unless— 

(i) The borrower was required to and 
did make a payment under the income 
contingent repayment plan in each of 
the prior three (3) months; or 

(ii) The borrower was not required to 
make payments but made three reason-
able and affordable payments in each 
of the prior three months; and 

(iii) The borrower makes and the Sec-
retary approves a request to change 
plans. 

(2)(i) A borrower may not change to a 
repayment plan that has a maximum 
repayment period of less than the num-
ber of years the loan has already been 
in repayment, except that a borrower 
may change to the income contingent 
repayment plan at any time. 

(ii) If a borrower changes plans, the 
repayment period is the period pro-
vided under the borrower’s new repay-
ment plan, calculated from the date 
the loan initially entered repayment. 
However, if a borrower changes to the 
income contingent repayment plan, the 
repayment period is calculated as de-
scribed in § 685.209(c)(4). 

(Authority: 20 U.S.C. 1087a et seq.) 

[59 FR 61690, Dec. 1, 1994, as amended at 65 
FR 65629, Nov. 1, 2000; 68 FR 75430, Dec. 31, 
2003] 

§ 685.211 Miscellaneous repayment 
provisions. 

(a) Payment application and prepay-
ment. (1) The Secretary applies any 
payment first to any accrued charges 
and collection costs, then to any out-
standing interest, and then to out-
standing principal. 

(2) A borrower may prepay all or part 
of a loan at any time without penalty. 
If a borrower pays any amount in ex-
cess of the amount due, the excess 
amount is a prepayment. 

(3) If a prepayment equals or exceeds 
the monthly repayment amount under 
the borrower’s repayment plan, the 
Secretary— 

(i) Applies the prepaid amount ac-
cording to paragraph (a)(1) of this sec-
tion; 

(ii) Advances the due date of the next 
payment unless the borrower requests 
otherwise; and 

(iii) Notifies the borrower of any re-
vised due date for the next payment. 

(4) If a prepayment is less than the 
monthly repayment amount, the Sec-
retary applies the prepayment accord-
ing to paragraph (a)(1) of this section. 

(b) Repayment incentives. To encour-
age on-time repayment, the Secretary 
may reduce the interest rate for a bor-
rower who repays a loan under a sys-
tem or on a schedule that meets re-
quirements specified by the Secretary. 

(c) Refunds and returns of title IV, 
HEA program funds from schools. The 
Secretary applies any refund or return 
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